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The ACLU of Rhode Island appreciates the opportunity to comment on the Ethics
Commission’s proposed amendments to its rules governing “Complaints and Investigations.” The
proposal would make confidential its investigatory reports, which are currently public even in
cases where the Commission finds no probable cause to proceed, and in its place would require
the Commission to issue a public written decision explaining its ruling in those instances. As we
will explain below, the ACLU opposes the effort to make the investigatory reports confidential,
but supports the proposal for written Commission decisions when a finding of no probable cause
is made. We have taken this position only after careful deliberation, as we recognize that there are
competing civil liberties interests at play: rights to privacy and due process as well as principles
of open government.

It is our understanding that the basis for the Commission’s proposal is both legal- and
policy-based. This rule-making has been generated by a lawsuit that had been filed against the
Commission when an investigatory report involving the suing official was made public in a
situation where the Commission found no probable cause. The lawsuit alleged that the release of
the investigatory report violated a statutory provision dealing with the investigative powers of the
Commission that states: “Nothing in this section shall be construed to authorize the commission

to make any of its investigatory records public.” R.I.G.L. 36-14-12(¢c)(6). We further understand



that some members of the Commission believe that, as a policy matter, since the investigatory
report is essentially designed as a prosecutorial tool, it is unfair in any event to release it, and that
a fairer approach in its place is the issuance of a Commission opinion explaining its decision.

For both legal and policy reasons, however, the ACLU supports the Commission’s current
policy of releasing the investigatory report. On the legal end, we do not believe that the agency’s
current practice is inconsistent with the cited statutory provision.

If the General Assembly wished to clearly and completely bar release of these investigatory
reports, it could explicitly have done so very easily. It did not. Instead, it adopted language stating
that “this section” of the law should not “be construed” to authorize the release of investigatory
records, clearly leaving intact the possibility that other laws, such as the Access to Public Records
Act, could authorize their release (and which APRA gives the Commission the discretion to do).

In addition, the issuance of an “investigatory report” is not the same as the release of
“investigatory records,” as the latter term, in our view, refers to the underlying documents that are
used in the preparation of such a report. Indeed, if one were to interpret the term so broadly, it
could be argued that the Commission’s “probable cause” finding is an investigatory record, since
it marks the beginning, not the end, of the Commission’s work in determining whether a violation
of the law has occurred.

For these reasons, it is our conclusion that the cited statutory provision does not bar the
Commission’s release of investigatory reports, as it has been doing for some time.

Since there is no legal impediment to the release of the investigatory report, we have gone
on to carefully consider the policy arguments on both sides. As a policy matter, we ultimately
believe that the grounds for releasing the investigatory report outweigh any privacy concerns of

officials who are the subject of these investigations.



First, the reports at issue relate to the professional conduct of public officials, the type of
matters in which the public’s right to know is at its zenith. If there is a fear of its one-sided nature
as a prosecutorial brief, it is worth emphasizing that prosecutors have an obligation of fairness in
fulfilling their duties. If the Commission’s prosecutorial arm is routinely making “probable cause”
findings based on unfair — and ultimately rejected - one-sided versions of the evidence, there is a
public interest in being able to review those reports and hold prosecutors accountable for their
overreaching.

In a similar vein, release of the investigatory report is critical in order to allow members of
the public to gauge for themselves the fairness of a Commission determination finding no probable
cause, and to avoid allegations of political meddling or partisanship. Allowing the Commission to
reject recommendations for prosecution by hiding the prosecution’s evidence can only breed
cynicism about the entire process, even if — as envisioned by the Commission’s second proposal —
a written explanation for the rejection is provided.

It is also important to emphasize that the Commission’s proposal to keep the investigatory
report confidential is not limited to situations where no probable cause is found. Rather, the
proposed regulation would require the report to be kept confidential under any and all
circumstances, even if the Commission supports the report’s findings. This would be a big step
backward in transparency and accountability. The public’s interest in accountability is the same
regardless of the Commission’s ultimate decision.

While we understand why a vindicated public official might prefer that the investigatory
report not be released, it is not as if keeping it confidential shields him or her from public disclosure
of the allegations. Since the complainant has a right to publicize the allegations, and the

Commission’s determination is a matter of public record, the best way to address a public official’s



concern about unfairness is by adopting the Commission’s second proposal, requiring written
decisions when there is a Commission finding of no probable cause. In documenting the reasons
why the Commission has rejected the underpinnings of an investigatory report, the public official
is not only vindicated, but vindicated in the clear light of day so that any allegations that the official
has “rigged the system” are minimized.

As noted above, the ACLU supports the second proposed change requiring the Commission
to provide a written decision of its actions. Again, these determinations in Ethics Commission
matters are, by their very nature, of extreme public interest where lack of transparency can only
create suspicion and doubt. If no probable cause is found by the Commission, a written opinion
serves to describe the deficiencies of the initial finding of cause, more fairly vindicates an official
who has gone through the process, and better holds prosecutors accountable. In short, this type of
transparency in the decision-making process is helpful to the parties, to the public, and to the

Commission itself to help avert allegations of political favoritism in its actions.

In sum, the ACLU urges the Commission to reject the proposed changes to Section 3.11(A)
and to continue to allow public access to the Investigatory Report presented to the Commission
for consideration, whether probable cause is or is not ultimately found. At the same time, the
ACLU urges adoption of the proposed changes to Section 3.11(C)(1), which would require the
Commission to prepare written decisions in dismissing a complaint.

We appreciate your attention to our views, and trust that you will give them your careful
consideration. If our suggestions are not adopted, we request that, pursuant to R.I.G.L. §42-35-2.6,

you provide us with a statement of the reasons for not accepting these arguments.
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