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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

Lin Li Qu, et al. )
Plaintiff, )
)
V. ) CA No. 09-053-S-DLM
)
Central Falls Detention Facility )
Corporation, et al., )
Defendants )

)

MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFF'S OPPOSITION TO
DEFENDANT UNITED STATES OF AMERICA'S
MOTION FOR SUMMARY JUDGMENT

INTRODUCTION

This action arrives before the Court on Motion 8wmmary Judgment by the United
States of America (“Defendant, “U.S.” or “Governntignand Supporting Memorandum
(“Defendant’'s MSJ* filed on February 27, 2012. In Defendant's M®& Wnited States argues
that the tort claims brought against it pursuantht® Federal Torts Claim Act (“FTCA”) (28
USC 88 1346(b), 2671-2680 (2006)) by Plaintiff wilht lie for a number of reasons. Among
these, Defendant avers wrongly that the independentractor and discretionary function
exceptions to the FTCA prevent Plaintiff from biimg her claims against the government.
Defendant also avers, again improperly, that aertaher direct negligence actions she has
against the United States fail as a matter of lsdany of these issues were addressed in this
Court’s June 14, 2010 Order (Docket #172)

Plaintiff will show as a matter of law, that eithemmigration and Customs Enforcement

(“ICE”) and/or, the Department of Homeland Secu(ityIHS"), directly committed negligence

! References to the Defendant’s MSJ will be in tvenf (Defendant’s MSJ, )
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against Plaintiff's decedent, Jason Ng (“Ng or Mg”), which was not predicated on any action
or failure to act by the Wyatt Detention Center {/&t”) and/or its parent corporation, Central
Falls Detention Facility Corporation. Rather, 1G&glf, was negligent by breaching a duty it
owed to Mr. Ng through its failure to follow its ominternal policies regarding mandatory visits
to detainees like Mr. Ng in its contracted detemtfacilities. Thus, Plaintiff will show as a
matter of law that neither the independent contragbr the discretionary function exceptions to
the FTCA are applicable to this action. She wsbashow that all underlying negligence claims
she alleges in her Fifth Amended Complaint (Cordk{“Complaint, 18 Cause of Action
are properly brought pursuant to state law(s) gaired by the FTCA. Plaintiff will also show
that ICE is liable for a variety of negligent astemming from the forced visit Mr. Ng made to
ICE offices in Hartford, Connecticut, July 30, 200Blaintiff will show as a matter of law that
Defendant breached a duty to Mr. Ng in not seeknaglical care for Ng when he was in ICE’s
Hartford office.

In sum, Plaintiff's claims against the governmentguant to the FTCA are entirely
appropriate and no exceptions to the FTCA propely Plaintiff also makes a proper showing
of all of the elements of negligence necessaratoycher burden at the summary judgment stage
of litigation according to the laws of either Rhdd&and or Connecticut as required. Therefore,
Defendant’'s MSJ should be denied in its entirety.

Il STATEMENT OF FACTS

A. ICE’s Knowledge of Mr. Ng's Serious Medical Conditi

Jason Ng was arrested by ICE on July 19, 2007ainfi#f’s Facts 133). He was moved

to various facilities over the next year as an f&fainee under ICE custody. (Plaintiff's Facts

2 References to the Complaint will be in the fornog@laint, )
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134, 135) He was detained under the authorith@fitnmigration and Nationality Act and could
only be discharged to ICE or other entities auttestiby ICE. (Plaintiff's Facts 135) Prior to
being transferred by ICE for the second time toDloaald W. Wyatt Facility (“Wyatt”) in early
July, 2008, Mr. Ng was held at the Franklin Coud@yl in St. Albans, Vermont. (Plaintiff's
Facts 138)

While Mr. Ng was detained in Vermont, his attorn€gd Cox, wrote to ICE stating that
Mr. Ng was suffering from chronic back pain andnskritation and asking ICE to transfer Mr.
Ng to a different facility so that Mr. Ng could eee proper medical care. (Plaintiff's Facts
139) Around this same time, Mr. Ng submitted altheeequest form to the Vermont facility
asking to see a doctor for a skin problem and #@hyirash all over my body.” He wrote, “I
think there is something wrong with my body thatises the skin problem” and further stated
“please let ICE know that | need medical attentoaaly.” (Plaintiff's Facts 140) On July 1,
2008, the Vermont facility notified an ICE agentMf. Ng's skin condition. (Plaintiff's Facts
141)

On July 3, 2008 Mr. Ng was transferred to WyattE Agent Larry Smith signed the
transfer form indicating that Mr. Ng was being stered due to “medical issues.” Within the
first week of his stay at Wyatt, Mr. Ng submittdade health service request forms stating that
he was suffering from a very itchy rash all oves hody and increasingly worsening back pain
that began while he was detained in Vermont. Hecated that he was unable to sleep at night
because of the pain and repeatedly requested @ deetor. (Plaintiff's Facts 142-145)

On July 11, 2008 Mr. Ng's brother-in-law Brian Zhaent an email to the warden at
Wyatt expressing serious concern about Jason’saalecondition. He stated that Mr. Ng was

experiencing serious back pain and that he waseeiving sufficient medical care. He further
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noted that Mr. Ng sounded very weak and in extrgaia when he spoke to him on the phone
and that Mr. Ng was also having problems gettingooinis bed. (Plaintiff's Facts 146)

On July 14, 2008, shortly after Brian’s email to/afiit, Attorney Cox again wrote to ICE
indicating that Mr. Ng was continuing to sufferfmcserious back pain and also putting ICE on
direct notice that Jason was being denied his righproper medical treatment at Wyatt.
(Plaintiff's Facts 147, 148)

On July 16, 2008, after receiving an email repbnf Wyatt, Brian Zhao again emailed
the warden expressing extreme concern about hibdsron-law’s condition. Brian noted that
Jason was continuing to suffer from unbearable h@k but that Jason’s suffering was not
being take seriously by the Wyatt medical staffriaB wrote that he was heartbroken when he
visited Jason because Jason looked so horriblewasak, and that Jason was now having
problems standing up. He was concerned that Jasonhave suffered a spinal injury or
fracture and again requested adequate medicafaralason. (Plaintiff's Facts 148) By July 17,
2008, Jason could no longer walk on his own. Hmnstied yet another health service request.
“I need x-ray on my back and | need cane becauaa’t walk.” (Plaintiff's Facts 151)

On July 22, 2008 Brian Zhao urgently emailed Wyatt a third time, now literally
begging for medical treatment for Mr. Ng. He expdal that Jason had difficulty getting out of
bed, had lost sensitivity in his right leg whichdhalso begun to swell, had difficulty walking
with a cane and was unable to sleep because @nestpain. He had visited Jason twice within
the past week and noticed that Jason’s conditios gedting worse and worse. (Plaintiff's Fact
152)

On July 24, 2008 Associate Warden Tapley forwarBeidn’'s emails to ICE Agent

Aldean Beaumont. (Plaintiff's Facts 153, 154) I@B&s already on notice of Mr. Ng's serious
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medical problems from Mr. Cox’s previous letterfCE was now on notice of explicit details of
Mr. Ng’'s desperate medical problems as set forthirgently in Brian Zhao's series of emails.
ICE Agent Beaumont that day approved a “non-emeargemedical examination for Mr. Ng.
Under the ISA between Wyatt and ICE, Wyatt hadeasdo an off-site emergency provider at
all times, yet Ms. Beaumont who was ICE’s “techhiggpresentative” pursuant to the ISA,
testified that she did not know what the proceduas for emergency situations under the ISA,
and further incredibly testified that based on itiffermation that she had received on Jul{,24
she did not deem Mr. Ng’s situation to be an emergeand that although she could not recall
how she felt reading Mr. Zhao's emails, that sheuldn’t be overly concerned” reading the
contents of it. (Plaintiff's Facts 156, 158)

ICE was also separately notified on July 24, 2698Vr. Cox again when he wrote to
ICE agent Nadine Mesereau requesting a custodgweand parole because of Jason’s “serious
and rapidly deteriorating health problems.” (Ptiffits facts 157) ICE was again notified by
Wyatt on July 28 that Mr. Ng's attorney, Andy Wong, had contacteg/aty with several
guestions pertaining to Jason’s medical conditibe.indicated that he had left several messages
for ICE in the past two weeks, however no one frt©kE had returned his phone calls.
(Plaintiff's Facts 159)

B. ICE’s Failure to Comply with Mandatory Violationaéstdards

The United States, through its agent, ICE, fail&drly to follow its own internal policy
directives mandating both scheduled and unscheduilsits to ICE’s contracted detention
facilities, including Wyatt. (Plaintiff's Facts Z6168) Pursuant to the ICE Detention Standard:
Staff Detainee Communication (“ICE Communicatiorarftard”) (Plaintiff's Facts 164-167),

scheduled visits were to occur at least weekly (arwale regularly for “larger” facilities) and
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were for the express purpose of “address|ing] de&s’ personal concerns and to monitor living
conditions.” (Plaintiff's Fact 167) The requiredscheduled visits were to “encourage informal
communication between staff and detainees [allow@f agents to] informally observ[e] living
and working conditions [of the detainees and detantacility staff.].” (Plaintiff's Fact 166)
ICE agents were required to log visits to WyatheTWyatt log shows that no such visits were
made by ICE in July, 2008, the month during which Mg’s health was in precipitous decline
prior to his death on August 6, 2008. (PlaintifFact 168) Additionally, ICE’s Field Office
Director, Bruce Chadbourne, testified that ICE adfs were notified that visits to all contracted
detention facilities were required irrespectiveanl/ understaffing at ICE, that such visits should
occur at least bi-weekly, and, to the extent that cheduled visits did not occur weekly, this
was in violation of ICE policy. (Plaintiff's Fadt68) Mr. Chadbourne also testified that written
complaints and/or other communications submittetidiy detainees at Wyatt were not collected
in July, 2008, since no ICE agent visited that adéb& center. (Id.)

C. ICE’s Negligence Ordering Plaintiff to Hartford ahd Treatment of Plaintiff on

July 30, 2008

On July 29, 2008 Mr. Smith ordered that Mr. Ngthensported to the Hartford ICE
office based solely on information provided to hbym a Wyatt transportation officer. This
information was that Mr. Ng was complaining aboist theatment at Wyatt; that Mr. Ng had not
gone on a scheduled appointment for a CT scanthetdvir. Ng was not able to make telephone
calls from Wyatt to his family members or his atieys. Prior to ordering that Mr. Ng be sent to
Hartford, Mr. Smith made no inquiries to Wyatt tetermine why Mr. Ng required a CT scan,
and made no inquiries with anyone at Wyatt as tg Wi. Ng was unable to make telephone

calls at Wyatt. (Plaintiff's Facts 170, 171)
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Mr. Smith also had no knowledge of whether ICE kxyges were following the ICE
Detention Standard that required them to travelMyatt every week to meet with detainees
being held at Wyatt and to address the concerriseofletainees. Further, prior to ordering that
Mr. Ng be transported to Hartford Mr. Smith did Imog to determine whether any Hartford ICE
detention officers would be visiting Wyatt. (Plaffis Facts 172, 174)

When Mr. Smith first observed Mr. Ng at the HartfdCE office, Mr. Ng complained to
Mr. Smith that he had medical problems, includirgnp and that he was unable to make
telephone calls at Wyatt. Mr. Smith did nothingrigestigate why Mr. Ng was unable to make
calls at Wyatt. He stated that he was not concetaedll" that Mr. Ng would be unable to make
phone calls when he returned to Wyatt and that3anith "wasn't there to solve the problem”
but rather to "accommodate the individual that tay.

Mr. Ng's sister, Wendy Ng, initially received allciom Mr. Smith in Hartford that
morning. Mr. Smith initially spoke to Wendy about.NNg's immigration case. Wendy was then
allowed to speak to her brother who was crying tatdl her that he couldn't walk. Mr. Ng next
told Wendy that he had been tortured by the staff/gatt. She testified that she did not recall
specifically whether Mr. Ng was speaking EnglishGlrinese when he described the torture to
her, although she does recall that Mr. Smith wakeénbackground screaming at Mr. Ng to speak
English. Wendy's testimony regarding this portidémhis telephone call with her brother and Mr.
Smith is as follows:

And did the officer identify himself when balled you?

| don't remember the name. | think the matyigelast name is Smith,
Smith.

Was it Larry Smith or Lawrence Smith?

| don't know the name.
But you heard the name Smith?

3

O>r0 »O
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A.

Q.

A.

>0

>0

>0 PO

> 0PO

Yeah.

So he identified himself to you, and therhbkesaid can you tell me

that again.
He had, urn - he mentioned my brother's ndreay | know this person.

And he say - he say should we release hithe street or should you guys talk to
your lawyer to we drop the case. To we dr@pimmigration case. Yes.

And what else did the officer say to you?

He say, | don't know why - how come Ng, he'kere. | don't know why Donald
Whyatt, they pull him to the --- he say herdt know why the Donald Wyatt,

the people over there, they took him todfiee. He says he didn't know why.
Were you - anything else? Did he say anytkisg to you?

And then | think | could able to talk to mydbher a little bit. He was

crying, he was crying. And the officer sageak English, speak English. You
cannot speak Chinese. So he say, speaksknghear from the background the
officer was

screaming at him, he say speak English.

And was that the same officer that you haikep to?

Yes.

And what was it your brother told you at thate during that phone call?

What did he say?

That phone call, he was - he was crying. $a@ my - my at first he

one of them, they - one of the things, tiela@n't walk. But end up that they, they
pull him out -- the Donald Wyatt peoplegytpull him out from the gate and then
they tortured him. He told me with detdihen he say they torture him. Then, he
told them he

couldn't walk. He said | don't want to suevif my both legs cannot walk.

And did he tell you this in what language?aMianguage?

English. Because the officer, he was scregnmrthe background,

English. English or Chinese, | - | doninember detalils.

So it's possible he may have said it in Céefe

It's possible, too, yes.

(Plaintiff's Facts 180, 181)

Wendy further states that her brother was "bedditig Smith in Hartford that day for

medical care and to be taken to the hospital. &stdied:

>0> 0O

>0

Do you know whether he asked anyone in the biatiCE -4mmigration

and Custom Enforcement office to get medical care on the 301h?

He was begging them.

He was begging the folks at ICE that day tohget medical care?

Because | - | want to get him to the hospitakveh- | don't care, | could
pay for that. They wouldn't let him idld mean, | don't understand. Yes, he
was begging them when he was in Hattftmo. What kind of person is. -.

Did he say who he asked at Hartford to let homiggthe hospital?

No, I don't know. The officer. | don't know. ks begging them. He

8
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needs to go to the hospital.

Q. Take your time. It's all right.

A. It just make me so mad. | don't understand why.
(Plaintiff's Fact 182)

Mr. Smith testified that he did not seek emergeseyices for Mr. Ng while at Hartford
because "he did not physically appear to be huttidg based his judgment on conversations he
had with Wyatt. He did not examine Mr. Ng to seéh& could walk and explained that he
decided to return Mr. Ng to Wyatt rather than brimg to a hospital because “he was not in pain
or agony. He wasn't screaming.” (Ex. A, pp. 126)1ZTis testimony is contrary to several other
accounts of Ng's physical appearance on July 308 20hd is highly suspect in light of the
videotape of events at Wyatt on July 30, 2008.if#ftis Fact 183)

ICE "Guidelines for the Use of Hold Rooms at Fi€lffice Locations" states "staff shall
immediately call the local emergency service whedetainee is determined to need urgent
medical treatment. Staff shall immediately notiéjpervisory personnel of all emergencies.” (Ex.
C).Mr. Smith's decision that Mr. Ng did not needeegency medical care was allegedly based
not on his own observation but in reliance on tlegical staff at Wyatt. (Plaintiff's Fact 185)

According to Peter Barletta’s testimony Mr. Smitaver spoke directly with medical
personnel at Wyatt that morning. When questionsewaised about Mr. Ng's medical condition
Mr. Barletta called Wyatt on his cell phone, spdeghe medical department and acted as the
“go-between” asking questions to Wyatt and theayiely Wyatt's answers to Mr. Smith and
Mr. Ng and his family. Mr. Smith was receiving ares&/to Mr. Ng's very serious medical issues
allegedly from medical personnel at Wyatt relayedhim through Wyatt’s bus driver, Barletta,
who stated to ICE agents earlier that morning thate was “nothing wrong” with Mr. Ng.

(Plaintiff’'s Fact 188)



Case 1:09-cv-00053-S-DLM Document 355-1 Filed 04/09/12 Page 10 of 36 PagelD #: 5252

Mr. Ng told Mr. Smith that he was not satisfiediwthe medical treatment he was getting
at Wyatt and asked if he could see his own physidite also asked for a wheelchair and "other
things." Mr. Smith did not know at the time wheth€E had the ability to intervene on Mr. Ng's
behalf or to order that Mr. Ng see another dod¢@laintiff’'s Fact 186 - 187)

Prior to Mr. Smith ordering that Mr. Ng be brougbtHartford, Mr. Ng's attorney, Andy
Wong, contacted ICE on many occasions to request Mr. Ng receive better treatment,
including medical treatment from Wyatt and accessah attorney. Mr. Smith contacted
Attorney Wong by speaker phone from Hartford ory B0, 2008 with Mr. Ng present. During
this call Mr. Ng stated that he could not walk areded a wheelchair while at Wyatt and as a
result of not being able to walk he could not gstrhedication at Wyatt. Mr. Ng also stated that
he was concerned that the condition would deteeorantil he would become completely
disabled. (Plaintiff's Facts 190 - 191)

While at Wyatt in July, 2008, Mr. Ng's physicalnclition became so painful and

deteriorated so much that:

a. he was unable to walk to pick up his medicatibthe medication counter at
Wyatt;

b. he had difficulty getting off his bed to use tioilet that was located in his cell;

C. he needed the assistance of other inmatesnim lim food and help him to the
bathroom;

d. he was unable to take a shower or leave Hisazdlve days in a row;

e. he was unable to meet with Attorney Wong whéorAey Wong drove from

New York to visit Mr. Ng on July 26, 2008; and

10
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f. he was unable to go to a scheduled CT scanlgr29, 2008.
Mr. Ng repeatedly requested a wheelchair while gattvthat would have permitted him access
to each of these activities. He was repeatedlyetknse of one. (Plaintiff's Fact 192)

During his telephone conversation with Mr. Smitltofney Wong requested that Mr.
Smith grant a wheelchair at Wyatt. Officer Smittdtdir. Wong that the determination was
made by a doctor at Wyatt and that Mr. Ng was ndtvaould not be given a wheelchair. Mr. Ng
further described his back and leg pain, told Mmit8 and Attorney Wong that he could not
walk, and asked Attorney Wong to help him obtaimreeelchair because he could not otherwise
move. Officer Smith replied that Mr. Ng needed toekercises, not stay in bed and needed to
cooperate with Wyatt to get medical treatment. $mnith further stated that Mr. Ng had refused
to get in a wheelchair for his CT scan the day teetnd that Mr. Ng would not be permitted to
be examined by an outside doctor. Mr. Ng then fdtdrney Wong that he had to be released
from Wyatt within two weeks because "he could nogker withstand the suffering inside the
facility.” Mr. Smith stated that Mr. Ng would nedéd withdraw all of his appeals before the
Board of Immigration before ICE would begin the apal process. (Plaintiff's Fact 195 — 196)

Mr. Smith testified that if Mr. Ng in the futureeaded to use the telephone that he
possibly would bring him back to Hartford if reqtexs to do so by the Wyatt transportation
officer. Mr. Smith also testified that he did natlieve that a man in his thirties who could not
walk constituted a medical emergency. When sendlindNg back to Wyatt Mr. Smith, with the
assistance of three other men, helped assist Mbadg into the van. At that time he knew that
Mr. Ng could not get out of his wheelchair on higng that Mr. Ng could not get into the van on
his own, and that Mr. Ng needed a number of petipleick him up and place him in the van.

(Plaintiff's Facts 197 - 198)

11
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Il LEGAL STANDARDS

Federal Rule of Civil Procedure 56 says that summatgment is “appropriate only if
the pleadings, the discovery and disclosure magesiafile, and any affidavits show that there is
no genuine issue as to any material fact and ligatntovant is entitled to judgment as a matter of
law.” Chopmist Hill Fire Dep’t. v. Town of Scituaté80 F. Supp. 2d 179, 184 (D.R.l. 2011)
(Internal quotation omitted)See also F.R.C.P. Rule 5@sues are “genuine” if “a rational fact
finder could resolve the issue in favor of eithartp, and a fact is ‘material’ if it has the capgci
to sway the outcome of the litigation under theligpple law.” (d.) In other words, “on a
summary judgment motion, [a] genuine issue exidgterey a reasonable jury could resolve the
point in favor of the nonmoving party Estrada v. Rhode Islan&94 F.3d 56, 62 (1st Cir. 2010)
(internal quotations omitted.) In the first instanthe moving party bears the burden under Rule
56 to show that no genuine issue of material fatt® (d.) Once the moving party so shows,
the non-moving party must set out specific factfigant to show genuine issues for trighee
Rule 56(e)(2). See also, Chopmis?780 F.2d at 184. The non-moving party “may nay r
merely on allegations or denials in its own plegdirather, its response must — by affidavits or
as otherwise provided in [the] rule — set out dppedacts showing a genuine issue for trial.”
(Id.) And, pursuant to Rule 56, the parties must sulaimissible evidence supporting and
opposing motions for summary judgmer{td.) Finally, the court must viewhe entire record
“in the light most hospitable to the party oppossummary judgment, indulging all reasonable
inferences in that party’s favor.Fiacco v. Sigma Alpha Epsilon Fraterni§y28 F.3d 94, 98 (1st
Cir. 2008).

Plaintiff presents sufficient evidence herein foe tCourt to determine that Defendant’s

MSJ should be denied as a matter of law. Plastifomplaint and supporting admissible

12
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depositions, affidavits and other documents offererthan enough admissible evidence for this
Court to determine that several issues of matéazl remain to be determined in this litigation
and that Defendant is not entitled to judgment asadter of law. As such, Defendant's MSJ
should be denied on all grounds.

V. LEGAL ARGUMENT
A. The FTCA Serves To Waive The United States’ Soveigg Immunity
And Renders It Liable For Certain Torts Claims, Barring Any
Applicable Exception.
In general, “the FTCA subject to various exceptiovaves sovereign immunity from
suits for negligent or wrongful acts [by employ@éshe United States government].U.S. v.
Gaubert 499 U.S. 315, 319 (n.4) (19919ee28 U.S.C. 88 1346(b). Among the exceptions
recognized by the Supreme Court are two cited bfemant in the MSJ: namely, a) the
independent contractor exception (Defendant’'s M$J15) See28 U.S.C. § 1346(b)(1) (only
torts committed by “employee(s) of the Governmeant subject to liability under the FTCA)
and b) the discretionary function exception (Defarits MSJ, 16-24)3ee28 U.S.C. § 1346)
(there is no waiver of sovereign immunity where lains is “based upon the exercise or
performance or the failure to exercise or perfordisaretionary function or duty on the part of a
federal agency or an employee of the Governmenttheheor not the discretion involved be
abused.”) While these exceptions are recognizethéyFirst Circuit. Seee.g, Carroll v. US

661 F.3d 87, 92 (1st Cir. 2011)jmone v. U.$.579 F.3d 79, 101 (1st Cir. 2009), neither is

applicable to shield the United State from liagilinder the facts of this case. Accordingly, the

% Plaintiff does not dispute Defendant’s argumeat Wyatt was an independent contractor and nogangy of the
Government (Defendant's MSJ, 12). Plaintiff argusteenuously, however, that the independent cotatrac
exception to the FTCA does not apply in this casdier Complaint clearly is lodged directly agaite& United
States for the claims against it which are theextlgf the present actionSypra 1V, A, 1.)

13
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United States may be found liable in tort pursuarthe FTCA for its own actions and inactions
in this case.

1. The Independent Contractor Exception to the FTCA isnot
Applicable to Defendant’s Motion for Summary Judgment.

The United States would have this Court believe ttiee crux of Plaintiff's negligence
claims against the United States rests on therectio omissions of independent contractors,”
(Defendant’'s MSJ, 10). However, the “crux” of Plé#ifs negligence claims for purposes of the
present action is not in any way, shape, or forraatéd to the actions or omissions of WAatt
to those of any other independent contractor. @&atRlaintiff's Complaint and discovery
responses plainly allege that the United Statsslfjtthrough the actions of its employees at ICE
and DIHS, exhibited negligent and tortious conduader the laws of Rhode Island toward Mr.
Ng while he was a detainee in the custody of IC&ben July 3, 2008 and his tragic death from
metastatic liver cancer on August 6, 2008.

In short, the Plaintiff's claims against the Unit8thtes are based on allegations of its
own actionable conduct and not based on the vicarikbatslity of Wyatt and others.
Specifically, Plaintiff avers that United Statespayees:

. failed to follow the policy directives of ICE thamandated that ICE

representatives visit detainees at Wyatt on bothurasstheduled and scheduled
basis; scheduled visits were to be conducted ainamam weekly and were for

the express purpose of “address[ing] detaineesopa concerns and to monitor

* Nothing in this Opposition is intended to waiveroodify any claims that Plaintiff has or intendsbitng against
Whyatt or the Central Falls Detention Corporatiothat appropriate time. Plaintiff simply arguestttiee foundation
of her claim against the United States now doegeritupon any acts or failure to act by Wyatt, does Plaintiff
dispute that Wyatt was an independent contractdhetUnited States for purposes of the FTCee Carroll, 661
F.3d at 87(the United States not liable for neglige of its independent contractor day care centet its
independent contractor landscaper when a childlledrat the latter was injured while playing whilee landscaper
mowed the lawn).

14



Case 1:09-cv-00053-S-DLM Document 355-1 Filed 04/09/12 Page 15 of 36 PagelD #: 5257

living conditions;” (Plaintiff's Facts 164 - 16%ee ICE Detention Standard:
Staff Detainee Communication (“ICE Communicatioartard”) I, A, 2.
. despite notice and an obligation owed to peoplesuitd custody, employees of
the United States failed to take action when itvkrtbat Mr. Ng was being
seriously mistreated while detained at Wyatt; (Rl&is Facts 153 — 163)
. inflicted cruel and unusual punishment on Mr. Ngewthey negligently ordered
him transported to Hartford, Connecticut when thkegw or should have known
that his medical condition was severe; and (Plifimfracts 170 — 174)
. failed to provide him with medical care after obéeg his condition in Hartford
and then ordered him returned to Wyatt where itnkoe should have known he
was receiving severely inadequate medical carainfff's Facts 175 — 198)
Plaintiff also properly brings each and every ohéer negligence claims on recognized causes
of action under appropriate state law as requisethé FTCA. 28 USC § 1346(b)(1).

Plaintiff's claims against the United States do seek a remedy for the negligence of
government contractors under a vicarious liabithgory. Instead, the Plaintiff quite clearly
brings suitdirectly against the United States through its agents amglogees at ICE and DIHS.
Plaintiff's complaint specifically alleges that Wedl States government employees, themselves,
were negligent and directly violated the duty theited States owed to Mr. Ng. She does not
aver that the United States is vicariously liatde the conduct of Wyatt or othets.Therefore,
no independent contractor exception is relevardapmiicable and this Court has subject matter
jurisdiction over this matter because the Unitedtédt has not waived its sovereign immunity.

That is, the Government is subject to suit under FTCA for the negligent acts of its own

®Defendant is incorrect, however, that the allegetion Count Sixteen are vicarious in nature. (Claing 241-
244.)

15
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employee$. See Miller v. George Arpin & Sons, Inc et &49 F. Supp. 961, 965 (D.R.l. 1997)
(“Under the FTCA, the United States is liable te #ame extent as a private party for torts of its
employees acting within the scope of their employtrig National Railroad Passenger Corp. v.
URS Corp,. 528 F. Supp. 2d 525, 530-531 (E.D. Pa. 2007)UZB.C. § 1346(b). Therefore,
Defendant’s reliance on the independent contratgfense is misplaced and totally irrelevant to
this complaint.

In her Complaint and in various discovery resgsn®laintiff has leveled the following
claims against the United States for careless agtigent acts committed directly by employees

of the United States against Mr. Ng:

Failing to follow the express policies articulatadhe ICE Communication

Standard requiring regularly scheduled and unsdkeddusits by ICE to the

detention centers, including Wyatt, that it contiegowith; (Plaintiff's Facts 164 —

169)

. ICE officials ordering Mr. Ng to be transportedHartford, Connecticut on July
30, 2008 when they knew or should have known #esport would cause Mr.
Ng excruciating pain and suffering, (Complaint,28Zb));

. Failing to ensure his proper treatment during taagportation to and from
Hartford, CT on July 30, 2008, (Complaint, § 248;(c

. Failing to obtain medical care for and ordering Mg back to Wyatt, the place

where he was being neglected and abused, in caagdegliction of its duty and

on full knowledge of Mr. Ng’s precarious conditidilaintiff's Facts 175 — 198)

and

®Count Sixteen’s allegations for negligence are howagainst “the United States of America, by dmwugh its
agents, servants, and employees.” (Complaint,)248e Defendant cannot reasonably content thdt pacties do
not include ICE and DIHS.

16
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. Despite actual notice of the inadequate medica,dailing to ensure adequate
medical care to Mr. Ng during his federal detentamwl acting with deliberate
indifference to Mr. Ng's medical condition, (Comipia T 243 (e)).

Again, these allegations are made directly agdhestUnited States, by and through its
agents and/or employees and are not directed atactors or through vicarious liability.
Instead, Plaintiff's claims “are premised squargbpn acts or omissions of federal employees”
and “raise the specter of negligence on the paftadral employees acting within the scope of
their employment.”Miller, 949 F. Supp. at 966. This Court found previodisht it had subject
matter jurisdiction regarding Plaintiff's FTCA chas and should continue to find so now. (See p.
14, Opinion and Order on the Defendant’'s MotionDismiss filed June 14, 2010 [*June 14
Order”].) Plaintiff alleges sufficient facts to®hk that no independent contractor exception to
the FTCA should be recognized and the United Staésswaived sovereign immunity for such
claims and is subject to liability under the FTCA.

2. The Discretionary Function Exception to the FTCA isSimilarly
Unavailing Against Plaintiff's Claims for the Negligent Acts
Committed by ICE in Rhode Island and, Subsequentlythe
United States can be held Liable for those Acts.
a. The discretionary function exception does not bar
negligence claims against the government where ther
has been a deliberate failure to follow regulations
Defendant argues that the discretionary functiooeption to the FTCA protects the

United States from liability for Plaintiff's tortl@ims in this action. (Defendant's MSJ, 16-25.)

However, Defendant is incorrect. Relevant cas€ kdearly shows that where the government

"Defendant’s reliance oBarroll, 661 F.3d 87 (Defendant’s MSJ, 17, 21) is oncéraguasplaced. As will be fully
argued at IV, A, 2, b, unlike iG@arroll where the court found that the government didhaste a duty to oversee the
work of its contractors because of the discretigrianction exception, the United States herdiisctly liable for

its independent tortious conduct in failing to éall its own internal policies to visit detainee<likir. Ng on at least
a weekly basis. Incidentally, Plaintiff does notdf Carroll (Id.) to be “exceedingly similar” to the case at bar.
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fails to follow promulgated regulations, reliancpon the discretionary function exception is
unavailing. Not only can Plaintiff show that ICButinely shirked its responsibility to visit
Wyatt detainees at least weekly, in clear violatwbdits own Communication Standard, Plaintiff
more importantly, can show that ICE failed to vMiyatt at all from July 3, 2008 — August 1,
2008, the period during which Mr. Ng was detaineer¢ for the second time. This is the same
time frame during which Ng’s urgent medical need@senutterly ignored by medical personnel at
Wyatt. Further, as required by the FTCA, Plaintdin also prove that a viable tort claim exists
against the United States under the law of Rhod&dsstemming from ICE’s failure to comply
with the visitation policy articulated by the Comnications Standard.See28 USC 88 1346(b),
2671-2680 (2006).)

The discretionary function exception to the FTCAlders claims “based upon the
exercise or performance or the failure to exeroisperform a discretionary function or duty on
the part of a federal agency or an employee ofGbeernment, whether or not the discretion
involved be abused” (28 USC § 2680(a)), not subjedhe FTCA. Therefore, any such claim
falling within the exception cannot be brought agaithe United States because it retains its
sovereign immunity in such situationSee Carroll v. U.$661 F.3d, 87, 99-100 (1st Cir. 2011).

Several of the First Circuit's sister courts of epphave held that where a government
agency or entity fails to follow promulgated intafmules and regulations, an FTCA action still
properly lies against the governméntor example, the Second Circuit has held thdamtjff

prisoner’'s suit for negligence was not barred by BHTCA’s discretionary function exception

(Defendant's MSJ, 20.) Defendant apparently fiitdso since, to its mind, Plaintiff's case failscheise of the
independent contractor and discretionary functixeeptions to the FTCA. Plaintiff believes and avirat the two
exceptions are not applicable, indeed are irrefgvarthis action and, therefor€arroll is dissimilar in the extreme.

8As fully briefed at Section 2-bupra Defendant’s arguments (Defendant’'s MSJ, 27) thetviolation of statutes
and regulations by the United States do not canstitlaims under the FTCA are not relevant to tiernal policies
by agencies and other employees of the governnmésgige here.
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where a Bureau of Prison Guideline required pristitials to visit inmate wellness areas to
determine whether equipment was properly positicawed used. Coulthurst v. U.S.214 F.3d
106, 108 (2nd Cir. 2000). @oulthurst the Plaintiff was injured by an exercise machiieen a
cable snapped. The court remanded the actiondeteamination of the facts regarding whether
the machines were inspected negligently. In daagtheCoulthurstcourt held “that if the
inspector failed to perform a diligent inspecti@s [required by the aforementioned Bureau of
Prison Guideline] out of laziness or was carelessbttentive, the [discretionary function
exception] does not shield the United States fraoillty.” Coulthurst 214 F.3d at 110. In so
finding, the court noted that the Plaintiff's cds®esolve[d] negligence unrelated to any plausible
policy objectives [and therefore outside of thepgcof the discretionary function exception].”
Id. at 111.

Likewise, the Ninth Circuit irBolt v. U.S,. 509 F.3d, 1028, 1030 (9th Cir. 2007) upheld
the district court’s finding that the “discretiogafunction exception to the FTCA’s grant of
jurisdiction ... did not apply because Army policiest forth specific and mandatory rules for
snow and ice removal from parking areas [which weaatated by the U.S. when it failed to
remove snow from a parking lot at a U.S. Army aparit complex.]” More importantly to the
case at bar, théolt court specifically rejected the argument made bgfeDdant herein
(Defendant’'s Statement of Undisputed Facts filethuMidefendant’'s MSJ, 23-25) that budgetary
constraints (or presumably, other lack of resoyreesve as a reason for the government not to
follow its own policies. See id.at 1034 (“in enacting 8 2680, however, Congredsndit intend
to protect decision-making based on budgetary cainss$.);see also Whisnant v. U,200 F.3d
1177, 1183 (9th Cir. 2005) (“The government argtlest implementation of the De CA

regulations regarding health and safety requiregleyees ‘to balance the agency’s goal of
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occupational safety against such resource conttras costs and funding.” In addressing
government negligence in the implementation of tgafgecautions, we have several times
rejected this precise argument.”).

While the First Circuit has apparently not directlgcided whether the government’s
failure to follow an internal policy directive prents it from claiming the discretionary function
exception, it has held that when the governmens tai follow promulgated regulations, such
derelictioncan be used as an indication of lack of due care fabéishing a negligence claim.
Federal Express Corp. v. State of R. I. Dept. @n$p., Airport Div, 664 F.2d 830, 835 (1st Cir.
1981) (“The standards of conduct to which the deéerts are held in the present case are defined
largely by operations manuals promulgated by theegoment. Although slight deviations from
manual procedures to not necessarily constitutégesge, we have previously indicated that ‘a
substantial and unjustified failure to follow prdcees made mandatory by the manual is
persuasive as an indication of lack of due cargqtiotingDelta Air Lines, Inc. v. U.$561 F.2d
381, 390 (1st Cir. 1977) (some internal citatiomsitted).) Therefore, Plaintiff respectfully
submits that this Court should follow the reasonimgederal Express Corp664 F.2d at 835,
and that of its sister courts and find that if Defant failed to follow its own policies and
procedures that the discretionary function exceptis unavailable and that a claim for
negligence will properly lie against the Unitedt8sapursuant to the FTCA.

b. ICE did not comply with its own regulations regarding
visiting detainees and the United States cannot ¢ha the
discretionary function exception to the FTCA to retin
its immunity from liability.
The ICE Communication Standard very cleadguiresICE agents and/or staff to make

regular announced and unannounced visits to detineld at its contracted facilities, including

20



Case 1:09-cv-00053-S-DLM Document 355-1 Filed 04/09/12 Page 21 of 36 PagelD #: 5263

Wyatt. (Plaintiffs Facts 164 - 168). For example, the Communication Standard says that
“detainees often require regular access to keydtag.” (Communication Standard, Ill, A)X)

To facilitate that regular access the Communicatandard requires both unannounced and
announced visits by ICE personnel to the deterfaoilities it contracts with:

» Policies and procedures shall be in place to enandedocument that the ICE
Officer in Charge (OIC), the Assistant Officer im&ge (AOIC), and designated
department heads conduct regular unannounced @i&dsled) visits to the
facility’s living and activity areas to encouraggdarmal communication between
staff and detainees and informally observing livamgl working conditions. [The
unannounced visits are specifically to include agisrecreation areas, dining
units (preferably during lunch), special managenueiis, and the infirmary].

* In IGSA’s [such as Wyatt]: the ICE Field Office Batorshall devise a written
schedule and procedufer weekly detainee visitby District ICE deportation
staff ... . Written schedules shall be developed posted in the detainee living
areas and other areas with detainee accessIGSA’s with larger populations

should be visited more often if necessary

° Apparently referencing the periodic inspectiorguieed by the IGSA (which Plaintiff acknowledgesomed), the
United States argues that “the FTCA does not appigre the negligence arises out of the failurthefUnited
States to carry out a [federal] statutory dutyhie@ tonduct of its own affairs,” (Defendant’'s M2T,) (quotingSea
Air Shuttle Corp. v. United Statek12 F.3d 532, 536 (1st Cir. 1997). To the exteat the United States also seeks
to apply this argument to the scheduled and unsgeddisits to Wyatt mandated by the Communicagtendard,
its argument is unavailing. The scheduled andhedgled visits are not creatures of statute btheraare
mandated by internal policy (i.e. the Communicatstandard). Therefor§ea Air Shuttle Corp112 F.3d at 536
and most of the other cases cited by Defendargiamely not applicable. (Defendant's MSJ, 27.) Aade case
cited by Defendant for the proposition that the RTdbes not apply to the scheduled and unschedusés v
actually, makes the very point Plaintiff argu&alrymple v. United Stated60 F.3d 1318, 1327 (11th Cir. 2006)
does not stand for the proposition that the FTCéeexs claims where the government does not foltdgarnal
policy but, instead, makes the fairly boiler plptant that claims based on such a failure to folioternal policy
must be brought only subject to the law of theestatere the claim arose. (See also Defendant’s RI5)

Plaintiff does not argue to the contrary.
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Communications Standard 1ll, A, 1, 2b. (PlaintifFacts 164 — 168) (Emphasis added)
Regarding the scheduled visits in particular, theppse specified in the Communication
Standard is to “address detainees’ personal coscand to monitor living conditions ... the
visiting officer should be familiar with the ICE w@ation standards and report all violations to
the Field Director.” Id. at lll, A, 2.

The record is replete with proof of ICE’s utterlé@e to conduct any required scheduled
or unscheduled visits between July 3, 2008 and audy 2008 during Mr. Ng's second
detention at Wyatt. Indeed, several ICE officialevided deposition testimony to the effect that
no ICE visits were scheduled or conducted durireg fheriod. Some of the testimony also
indicated that ICE knew that failure to visit wasntrary to ICE policy. For example, Bruce
Chadbourne, the ICE field office director in Bostaestified that he was aware that lack of
staffing was causing fewer visits to ICE’s conteactacilities in his region as required. While
he refused to testify that no visits occurred atayvhile Mr. Ng was detained there, he did
testify that failure to visit was a violation of Epolicy and that this was tr@venif it was for a
reason of understaffing. (Plaintiff's Facts 168169) (His understanding on this point is
consistent with case law which states that lackresiources is not a valid reason for the
government to violate internal policies.$ee Bolt 509 F.3d at 1030yWhisnant 400 F.3d at
1183.) Additionally, Chadbourne testified that Wyaas a “large facility.” As stated earlier,
large facilities were required to have more thanekiye scheduled visits by ICE. Mr.
Chadbourne also testified that detainees could aamoate with ICE officials in writing but
acknowledged that since Wyatt officials had no ascéo the lock boxes where those
communications were deposited and since ICE faedsit while Mr. Ng was detained, such

written communications were not submitted to IGR.any event, even if the writings had been
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collected, there remains no question that theynaidproperly stand in the stead of the visits
required by the Communication Standard. Findlly, Chadbourne testified that even in the era
of low-staffing: “We [i.e. ICE] encouraged all di¢ sub offices that they should be [visiting] at
least once every two weeks.” (Plaintiff's Facts 1@%9)

In addition, neither ICE agent, George Sullivare(kssistant Field Office Director for
ICE) nor Aldean Beaumont (a supervisory deportatbircer for ICE), could testify at their
depositions that ICE conducted the required vigit$Vyatt while Mr. Ng was detained there.
Mr. Sullivan said that during that period “the fusocy at that time should have ...was weekly
visits. It changed. At some points it was bi-wlgeksits, monthly visits. But | believe at that
time it was weekly visits.” (Plaintiff's Fact 169Finally, and perhaps most importantly, Ms.
Beaumont testified that based on the Wyatt logdQiHagent visited the Wyatt detention center
between July 3, 2008 and August 1, 200&d.) ( Both Mr. Sullivan’s and Ms. Beaumont’s
deposition testimonies plainly support that ICE was following the mandates set out by the

Communication Standard regarding scheduled anchedsied visits to Wyatf

1% While Plaintiff does not argue, contrary to Defantls apparent position, that the United Statedicies
regarding detainee visitation were related to tesiré of the Government to monitor its contractsns, Plaintiff
disagrees wholeheartedly that “nothing that occlitvetween Mr. Ng's arrival at Wyatt on July 3, 20@8d Mr.
Ng’s ultimate diagnosis on August 1, 2008 [] wotlalve put ICE on notice of any systemic or significeoncern
as to whether Wyatt was providing medical careaadracted, or with the quality of that care.” (Beflant's MSJ,
22.) The record virtually overflows with evidenoé Mr. Ng's poor treatment and the Government’s Wwiealge
thereof as detailed in Plaintiff's Statement of idpadited Facts. For example, the United States knben ICE
granted Mr. Ng's transfer to the Wyatt facility daly 3, 2008 that it was expressly for medical psgs. The
government also knew from correspondence and athemunication with Mr. Ng's family, his attorneypcwith
Wyatt that Mr. Ng's condition was worsening andtthehile he technically was prescribed medicatiod esting
at the facility, he was denied access to thesesiteetause of his inability to walk. And, finalljxet Government,
through ICE, was well aware of Mr. Ng's grievousdiion because ICE agerdastually saw and interacted with
him on July 30, 2008. At this point, ICE knew botattiMr. Ng wanted to go to a hospital and that hs severely
bruised due to mistreatment that morning at Wyétthat Mr. Smith apparently disagrees that Mr. Nagwruised
when he arrived at the ICE office is a questiofect, and resolved in favor of the non-moving pattyhe summary
judgment phaseSee Fiacco, 528 F3d at 98; See algdra,lV,B.)

Even if the United States successfully arguesithveas not on notice of Mr. Ng's condition,should have
been As will be briefed fully, herein, by failing forovide the visits required by the Communicatioanstard, ICE
breached a duty to Mr. Ng that resulted in needlessks of suffering for him.
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In summary, ICE was required by its own Communarattandard to conduct scheduled
and unscheduled visits to the Wyatt facility. Thoemer visits were to be conducted at least
weekly under the policies and, quite probably maoiten, since Wyatt was considered a large
facility (Plaintiff's Fact 165) And, evidence proled by the deposition testimony of Messrs.
Chadbourne and Sullivan and Ms. Beaumont showstltlese visits did not occur and the direct
purpose of the visits as articulated in the Commation Standard was not met. That is, no one
in the Government “address[ed Mr. Ng's] personahassns [or] monitor[ed his] living
condition.” As such, the United States is not téedi to immunity because the discretionary
function exception to the FTCA is not available whéhe government fails to follow its own
internal policies. See Coulthurst214 F.3d 106Bolt, 509 F.3d 1028see also Federal Express
Corp, 664 F.2d at 835.

C. Even if this Court finds that the failure to follow
internal policy by ICE does not render the discretbnary
function exception to the FTCA inapplicable, Defendnt
is still not shielded from liability.

Even if the Court is not convinced that ICE’s faduto follow the internal policies
regarding visitation articulated in the CommunieatiStandard is, in and of itself, fatal to the
discretionary function exception, the Governmeiit sannot shield itself from liability. In
short, the policies articulated in the Communiaatietandard were not discretionary so the
exception-- on its very face-- is unavailing.

In Carroll, the First Circuit recognized the following test fdetermining whether the
discretionary function exception was applicable:

[a] court must first identify the conduct that lkeged to have caused the
harm, then determine whether that conduct caryfagldescribed as
discretionary, and if so, decide whether the eseror non-exercise of the

granted discretion is actually or potentially irghced by policy
considerations.
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Carroll, 661 F.3d at 100, quotirigpthergill v. United State$66 F.3d 248, 252 (1st Cir.
2009) and collecting cases.

In the instant matter, the Court need only reaehfitst prong of the test because the policies
regarding visitation were clearly not discretionat mandatory (“the ICE Field Office Director
shall devise a written schedule and procedure for weealdtainee visits;” “policies and
procedureshall be in place to ensure and document [that ICE] gotfs]] regular unannounced
(not scheduled) visits to the [detention facility]” (Plaintiff's Facts 164 - 167) As such, any
decision regarding whether ICE conducted the visitsiot could not “fairly be described as
discretionary,” Carroll, 661 F.3d at 100, and the discretionary functiciweption is not
applicable.

d. Plaintiff's claim for negligence against the UnitedStates
is supported by Rhode Island law.

The FTCA allows negligence actions to lie agaits United States for the tortious
actions of its employees only “under circumstanghsre the United States, if a private person,
would be liable to the claimant in accordance i law of the place where the act or omission
occurred.” 28 USC § 1346(b)(1). Subsequentlyiniféis showing that the independent
contractor and discretionary function exceptionghi® FTCA do not apply to the case at bar
must be coupled with proof that a negligence actidhlie in Rhode Island against the United
States for ICE’s utter disregard of internal poliognifested by the failure to visit Wyatt at all
while Mr. Ng was detained there. Plaintiff caniggsrove such a negligence claim.

In Rhode Island, to bring a negligence action, ainpiff must allege “(1) a legally
cognizable duty owed by defendant to plaintiff; (#each of such duty; (3) that the conduct
primarily caused the injury; and (4) actual lossdamage.” Rhode Island Resource Recovery

Corp, v. Van Liew Trust CoNo. PC-10-4503, 2011 WL 1936011 (Trial Order)l(Buper. May
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13, 2011) (Internal citations omitted). Rhode nslacourts have recognized that “there is no
clear-cut formula for creation of a duty [,] buthrar whether a duty exists in a particular case is
guestion of law, which involves aad hoc approach and turns on the particular facts and
circumstances of a given caseMalouin v. Moore Nos. 2006-0110, 2007-379, 2009 WL
798051 (R.l. Super. March 6, 2009) (quotiBgnaski v. Weinberg899 A.2d 499, 502 (R.I.
2006). In deciding whether duty exists, a coult \eonsider all relevant factors, including the
relationship between the parties, the scope andebuof the obligation to be imposed upon the
defendant, public policy considerations and notiohdairness.” Id., (quotingHennessey v.
Pyne 694 A.2d 691, 697 (R.1. 1997).

As this Court has already recognized, the Govertroemed a duty to Mr. Ng. In the
June 1¥ Order at p. 15, the Court said that Plaintiff sngmaint “paint[ed] a harrowing picture”
of Mr. Ng’s treatment while he was detained anchfibthat “Plaintiff alleg[ed] sufficient facts to
support it was negligent [for the Government] tbasit did after it was put on notice of Jason’s
condition.” (d.) ICE was not simply an innocent bystander in riflationship between Wyatt
and Mr. Ng. Rather, Mr. Ng was being detainedh®y Wnited States government through ICE.
(Plaintiff's Facts 135 — 136) The only reason Wymdis involved at all was because ICE made it
so. Any “notion of fairness,” as stated by tHennesseygourt 694 A.2d at 697 would not be
served if a government agency could simply wareb@udetainee and walk away, ignoring any
standard of care owed to that individual. Sadlywéver, that is what the United States now
seeks to do.

There is another reason to impose legal duty oruthieed States in this case. Contrary
to the Defendant’s assertions, the Plaintiff dogspmimarily argue that ICE did not promulgate

or formulate policies (Defendant’s MSJ, 18) buthaatthat it failed utterly to implement them.
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This Circuit has held that a failure to follow pmés by a government agency is contrary to law
and is “persuasive as an indication of a lack of dare.” Federal Express Corp664 F.2d at
835 (Internal quotation omitted). ICE’s failure to follow the Communication Standds just
such an indication of lack of due care and one liaak the gravest of results. If even a single
ICE officer had made contact with Mr. Ng during theonth he was detained at Wyatt,
particularly after the United States Government waison actual notice of the serious medical
concerns Mr. Ng had, it would have been readilydent that Mr. Ng was in a dire physical
condition’? In short, ICE had a legal duty to follow its owegulationsfFederal Express Corp.
664 F.2d at 835, a duty which it clearly breached.

Having borne its burden to establish legal duty #mel breach thereof by the United
States, the Plaintiff does not need to prove issaafeproximate cause and damages at the
summary judgment phas&ee Santana v. Rainbow Clean®89 A.2d 653, 658 (R.I. 2009) (“It
is well-settled that issues of negligence are @uiliyn not susceptible of summary adjudication,
but should be resolved by trial in the ordinary mem... . However, in the absence of a duty,
the trier of fact has nothing to consider and aiomofor summary judgment must be granted.”)
(Internal citations and quotations omitted). Tleme since Plaintiff has shown as a matter of
law that: 1) the discretionary function exceptiomesd not lie; 2) the United States had a duty
under Rhode Island law to visit the Wyatt faciliy least weekly under the terms of the
Communication Standard; and 3) this duty was bredclDefendant’'s Motion for Summary

Judgment must be denied on these grounds.

™ The First Circuit applies the substantive law tibBe Island ifFederal Express Corp644 F.2d at 834.

12 plaintiff does not concede that ICE was not oriceobtherwise of Mr. Ng's physical condition becaws set
forth in Plaintiff's Statement of Undisputed FaciShis request for a transfer to Wyatt from a poes facility
because Wyatt had medical facilities, because Mts family and attorney were in regular contacthwibth Wyatt
and ICE, and because of the actual notice ICE fiddroNg’s condition on July 30, 2008, when he vimsught to
the ICE office in Hartford, Connecticut, at the bshof Lawrence Smith.
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B. Defendant United States Clearly Breached Its Dutyn Its Actions
Toward Mr. Ng In Hartford, Connecticut On July 30, 2008 And,
Therefore, Plaintiff's Remaining Negligence Claim Ayainst The
United States Constituted Negligence As A Matter Ofaw.

Defendant argues that Plaintiff's claims againsthbuld also be dismissed against the
United States because “under the FTCA, ‘[tjhe WhiBates shall be liable ... [only] in the same
manner and to the same extent as a private indilithder like circumstances ...”” (Defendant’s
MSJ, 25citing 28 USC § 2764 (2006)). Therefore, negligence halbnly if the actions of the
United States were tortious under the laws of theesthey occurred, in this instance,
Connecticut. Because the allegations in of Pifismttomplaint against the United States either
sound in general negligence, a well-recognized amdl-established tort in Connecticut
jurisprudence, or meets one of the exceptions vdyettee government can be held liable for the
injuries caused to Mr. Ng by a third party, Defemickaargument must fail.

For general negligence to lie in Connecticut, arfifamust show that a defendant has a
duty, the breach of that duty, and actual injubaFlamme v. Dallesio802 A.2d 63, 67 (Conn.
2002);see also Sullivan v. Lincoln Plaza Developméd. CV 1060017225, 2012 WL 954089
*2 (Conn. Super, March 5, 2012). In addition, whiluty is typically a matter of law, “[other]
issues of negligence are ordinarily not susceptdflesummary adjudication but should be
resolved by trial in the ordinary manner ..., summamggment is particularly ill-adapted to
negligence cases where ... the ultimate issue ireatioh involves a mixed question of law and
fact.” Doe v. Westport Bd. of Edu®No. CV 085015710 S, 2012 WL 1004308 *8 (Conn.esup

February 29, 2012) (quotinusque v. Oakwood Farms Sports Center, 1886 A.2d 463, 465

(Conn. App. 2003) cert. denied 841 A.2d 1190 (20864)o make a proper showing of legal

13 Interestingly, thaNestport Bd. of Educourt recognizes that even duty is sometimes pptariate for summary
adjudication because it too may involve a detertioneof a mixture of law and factsd.
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duty, a plaintiff must satisfy two prongs: “(1) atdrmination of whether an ordinary person in
the defendant’s position, knowing what the defendamew or should have known, would
anticipate that harm of the general nature of shiffiered was likely to result [i.e. foreseeability]
and (2) a determination on the basis of a publitcpanalysis, of whether the defendant’s
responsibility for its negligent conduct shouldend to the particular consequences or particular
plaintiff in the case [i.e. public policy].1d. (Internal quotations omitted).

There is little doubt that the United States, tiglolCE, owed a legal duty to Plaintiff and
her decedent, Jason Ng. Mr. Ng was a civil imntigradetainee and not a convicted criminal
and, as such, under the Due Process Clause, tdéiona and restrictions imposed on him by a
detention facility could not amount to punishmergell v. Wolfish 441 US 520, 535 (1979).
There is little doubt that reasonable people teeateMr. Ng was by ICE would view such utter
disregard for his well-being as punishment, indeédr. Ng received grossly inadequate medical
care while in the custody of ICE and its contraddetention facilities, the Franklin County Jail
(“FCJ"), the Franklin County House of Correctioasd at Wyatt. Ample evidence also supports
thatemployee®f the United States were on actual notice of Nig's poor health at least from
July 3, 2008 when Mr. Ng was granted a transfaiatt for medical reasons, and also knew
about the inadequate medical care being offerddirtdNg. (Statement of Facts 153 — 163)

Among other things, Mr. Ng’s attorneys notified I©Hicials in July of 2008 of the lack
of adequate medical treatment and care for Mr. Rgr example, in a July 14, 2008 letter to the
ICE Field Office Director in Boston, Massachuselfs, Ng's attorney requested emergency
medical treatment due to his very serious back.p&n July 24, 2008, Mr. Ng's attorney sent a
letter to Officer Naydeen Mersereau at ICE in Hadf Connecticut requesting parole and a

custody review due to the fact that Mr. Ng was egpeing serious and rapidly deteriorating
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health problems. (Plaintiff's Facts 148, 157) I@&s not only on notice of Mr. Ng's
deteriorating condition and his poor care at Wymit also had the duty and power to obtain
emergency care for him. (Plaintiffs Facts 184 851 “A DRO officer will observe every
individual before placing them in a hold room, dkiag for obvious mental or physical
conditions. If any conditions are apparent theceffwill immediately notify a supervisor;” [at

p. 3] “Any . . . complaints shall immediately bedaglssed and reported to a supervisor;” and [at
p. 4] “staff shall immediately call the local emengy service when a detainee is determined to
need urgent medical treatment. Staff shall imntetlianotify supervisory personnel of all
emergencies.”)). Because such care was not oldtdipdCE, it was entirely foreseeable that
serious harm would result to Mr. Ng. It is alsdireshy consistent with public policy that if the
government takes someone into custody and thenswepts him from caring for himself that if
that person falls ill, the government should bedHeble. Thus, a legal duty exists against the
United States hereSee, Westport Bd. of Edu2012 WL 1004308 at *8.

Additionally, agents of the United States, mosteesgdly Lawrence Smith, wrongfully
inflicted extreme and unnecessary pain on Mr. Ngtmering him to be transported to the ICE
office in Hartford, Connecticut, despite his neasath medical condition. Then, in complete
dereliction of their duty and on actual knowleddgeMr. Ng's serious condition derived by
speaking to him about his pain and his desirerEatinent while he was in the ICE office, ICE
failed to get Mr. Ng medical care he desperatelgded and ordered him back to Wyatt, the
place where he was being neglected and abusedht{PRFacts 170 — 199) In fact, ICE was
on actual knowledge of Mr. Ng's abuse because heedrat the ICE office severely bruised.
Mr. Smith indicated in his deposition testimonyttha saw only redness around Mr. Ng's wrists,

presumably from restraints which he removed, aatlMr. Ng wore long sleeves. (Defendant’s

30



Case 1:09-cv-00053-S-DLM Document 355-1 Filed 04/09/12 Page 31 of 36 PagelD #: 5273

Facts 63 — 64). However, video taken at Wyattnimening of Mr. Ng'’s trip to Hartford refutes
Mr. Smith’s recollections, showing that Mr. Ng washkort sleeves that day. (SeeVideotape of
Mr. Ng — Under Seal) Another photograph taken imiily upon Ng’s return to Wyatt shows
severe bruising on Mr. Ng's arms. (See Fifth AmehdComplaint (Corrected) Exhibit A).
There is very little possibility that Mr. Smith dduhave failed to notice Mr. Ng’'s bruises, and
these photographs certainly raise at the very mimnguestions of fact concerning Mr. Smith’s
truthfulness in his testimony.  Such questiondaat are to be resolved in favor of the non-
moving party (Plaintiff here) at the summary judginphase. $ee Fiaccp528 F.3d at 98) (the
court must viewthe entire record‘in the light most hospitable to the party opp@ssummary
judgment; indulging all reasonable inferences at ffarty’s favor.”).

The United States also clearly breached a dutyderong Mr. Ng to be transported to
Hartford, Connecticut on July 30, 2008, as it krmwshould have known such transport would
cause Mr. Ng excruciating pain and suffering. Tikiprecisely the type of thing that an ordinary
person in ICE’s position would have known, pregisttle type of harm that the same ordinary
person would have known would result to Mr. Ng, amals in utter disregard of any public
policy that could be contemplated. For these messthe United States should be found once
again to have had a legal duty to Mr. Ng and RfaintSee Westport Bd. of Edu2012 WL
1004308 at *8.

Finally, in complete dereliction of its duty andtiifull knowledge of Mr. Ng's serious
condition, the United States’ government employieeldartford failed to get him medical care
and ordered him back to Wyatt knowing that he heenbneglected and abused and having no
reasonable expectation such mistreatment wouldcootinue. Despite actual notice of the

practically non-existent medical care afforded tg, khe United States also failed to provide
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adequate medical care to Mr. Ng throughout his riddéetention, even though ICE had the
power, indeed the duty, to seek such care for My.alleast while he was in Hartford. There
also is evidence that Mr. Smith never spoke dyewith any medical staff but rather was
conveyed information from the Wyatt bus driver agtas a “go-between.” The same bus driver
who previously declared to ICE personnel at Hadtfttrat there was “nothing wrong” with Mr.
Ng. (Plaintiff's Fact 188)

Under the provisions of the IGSA, DIHS “act[ed]ths agent and final health authority
for ICE onall off-site detainee medical and health related tteas The relationship of the
DIHS to the detainee equals that of physician tileps” (Plaintiff's Fact 137) Certainly, no
reasonable physician or any other reasonable peesging the pitiful state of Mr. Ng including
his bruising, his severe pain and his inabilitymalk, his pleas to go to the hospital, especially
when coupled with the Government’s full notice that Ng was not receiving his medication or
any other adequate care at Wyatt would have ordanedack to Wyatt. In fact, DIHS acting in
the role of Mr. Ng’'s physician had the duty to dwedhing and one thing only: seek immediate
emergency care for Mr. Ng. Smith, ICE’s agent with most contact with Mr. Ng on July 30,
2008, had the power to obtain that care for Mr. Ntpwever, even if he thought he did not, he
had the responsibility under both the IGSA andHioé&d Room Guidelines to contact DIHS who
had “final health authority for ICE on all off-sidetainee medical and health-related matters.”
(IGSA, Article VI, G.) (See also p. 4 of the HdRbom Guidelines) (“Staff shall immediately
notify supervisory personnel of all emergencie¢P)aintiff's Facts 164 — 167, 184) This he

failed to do, thereby breaching the United Staté=ar duty to Mr. Ng* Therefore, Defendant’s

1% Plaintiff also notes that the failure of DIHS toraply with the terms of the IGSA on July 30, 2088¢d exercise
its duty to seek emergency care for a detaineebamusly ill as Mr. Ng, was a failure to follow agmulgated
internal regulation. Plaintiff believes and avirat DIHS was directly liable in general negligefigeits actions on
July 30, 2008. However, to the extent the Uniteates argues that liability against the governneptohibited by
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averments, notwithstanding, “[there was somethinglaw compell[ing] lay employees of the
United States who saw Mr. Ng in Hartford to elentriediate emergency room care rather than
returning Mr. Ng to Wyatt.” (Defendant’s MSJ, 28.)

Furthermore, ICE had a duty to protect Mr. Ng frtra harm of a third party because he
was being detained by ICE. De Shaney v. Winnebago Co. Dept. of Social Sepwvi&s US
189,196, 205 (1989), the United States SupremetCaiile recognizing that the Due Process
Clause did not confer a general right to protectrom harm by a third party on the government,
nevertheless found that “when the State by thenaffiive exercise of its power so restrains an
individual's liberty that it renders him unable ¢are for himself and at the same time fails to
provide for his basic human needs — e.g. foodheigt shelter, medical care and reasonable
safety — it transgresses the substantive limitstate action set by the Eighth Amendment and
the Due Process Clause.”

Connecticut, like some other jurisdictions has exieal uponDe Shaney489 US 189
and has found two exceptions to the general ridettie Government is not liable for an injury
to an individual by a third party. The first extiep recognizes that a “special relationship”
exists in a number of contexts including for theairterated individual as recognized by e

Shaneycourt. See Sylvia v. River&lo. 57719, 2001 WL 359215 *6-*7 (Conn. Super. that4,

the discretionary function exception, Plaintifftethat the exception is not availing where theegoment fails to
follow its own internal policy.

15 Both the abuse suffered by Mr. Ng and the negligendibited by the United States are supportedh&ekpert
testimony of Dr. Scott Allen and Michael Hackelth. his report, Dr. Allen stated, “Finally, and mastintedly,
when Mr. Ng was transferred to Hartford for thed@foae purpose of assessing the appropriatenessahadical
care, it should have been obvious to an untraiaggdrson that he was in need of urgent medical @de failure
of the ICE staff in Hartford to respond to his aiwé and acute distress and disability by referiing to urgent
medical evaluation is disturbing. Mr. Hackett safifter spending several hours with Mr. Ng, disdagshis
concerns with him and Mr. Wong, Agent Smith cledhew and reasonably should have known of Mr. lgls,
suffering and inability to walk or stand. Even afteing put on notice by Mr. Wong and by his owsatvations,
Agent Smith took no action to provide further for.Nllg, thus demonstrating deliberate indiffererais plight
and condition.” (Plaintiff's Facts 200 - 201)
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2001). The second is the state-created dangep&cce See idat *7. (“There is obviously a
state-created danger when a state official, fomle, inflicts or encourages or incites the
danger. But there may be situations as to whiehettteption applies where the state played no
part in the creation of the danger but somehow ntlagenjured party ‘more vulnerable’ to the
danger.”); ge also Aselton v. Young East Hartfa890 A.2d 1250, 1253 (Conn. 2006) (a special
relationship exists if the victim is in the careaustody of the government and the state-created
danger exists if and when “the state affirmativelgates or increases the victim’s risk of danger
at the hands of a private action.”).

By routinely turning a blind eye to the plight or MNg, its detainee, ICE caused a state-
created danger by “affirmatively ... increas[ing] thietim’s [Mr. Ng’s] risk of danger at the
hands of [Wyatt]. Aselton 890 A.2d at 1257. Therefore, the United Stabesugh its agent,
ICE, should be liable for the harm Wyatt caused Niy, harm that would have been avoided if
the United States had not breached its duty to Ndr. Even if this Court does not find the
claims here rise to a state-created danger, Def¢rtizarly was in a special relationship to Mr.
Ng under Connecticut law since the United States wataining him. Id. This special
relationship also created a duty in the Unitede&Stad protect Mr. Ng from Wyatt's harm since
he was not in a position to protect himsetf.

In conclusion, Defendant claims that Plaintiff canhrproperly bring a claim for
negligence regarding Mr. Ng’s treatment in Conreedtibecause she cannot show damages
(Defendant's MSJ, 29.) In the first place, Pldfntioes not bear the burden of establishing
damages at the summary judgment phase (and posgbti/not bear the burden as to legal duty
in Connecticut either if this Court accepts tha tetermination of that is a mixture of law and

facts.) See Westport Board of Edu2012 WL 1004308 at *8. However, Plaintiff caroperly
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show damages in any event. Defendant claims tigabmly injury to Mr. Ng resulted from the
short delay of treatment between the time he waset for emergency care and when he was
seen by a Wyatt physician upon his return to therd®n center. (Defendant’'s MSJ, 29). But,
this is not the case. Plaintiff will provide proatftrial that her damages are properly measured at
least from June 27, 2008, when ICE first learneat ir. Ng was suffering debilitating back
pain. Those damages continued through Mr. Ng’seedetention at Wyatt, during which ICE’s
own failure to follow promulgated policies causédboi not visit Mr. Ng and discover the extent
of his pain and the lack of care given to him, a@ntglly, culminated in the extreme and cruel
disregard of his physical condition and the failtweseek emergency care for him by the ICE
agents in Hartford, Connecticut, on July 30, 2008.

In summary, Defendant has failed to establish that negligence of United States
employees as outlined above is not a recognizdd stause of action, upon which an FTCA
claim can be based. In the light most favorabl®lantiff, at this stage of the litigation, the
United States cannot argue that Plaintiff is nditled to relief on these facts and their proobhas
matter of law.

V. CONCLUSION

This Court has subject matter jurisdictions, punsua the FTCA to preside over the
Plaintiff's claims against the United States. Seigm immunity has been waived for these
claims and no defense to that waiver applies.nBfahas stated a valid claim against the United
States for which relief can be granted as is supdoby her Fifth Amended Complaint
(Corrected). Pursuant to this Court’s standardeview on Defendant's MSJ, Defendant’s

Motion for Summary Judgment should be denied ieintrety.
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